STATE INFORMATION COMMISSION, PUNJAB
SCO No. 84-85, Sector 17-C, CHANDIGARH.

(www.infocommpunjab.com)

Ms. Gursimran Kaur (Journalist),

r/o 4113/2, Jyoti Colony, Jamalpur Awana,

Ludhiana.






      -------------Complainant.





Vs. 

The Public Information Officer

o/o the Senior Medical Officer,

Civil Hospital, Ludhiana.





    -------------Respondent.

CC No. 2595 of 2012

Present:-
None on behalf of the complainant.



None  on behalf of the respondent.

ORDER



The complainant was absent on 21.11.2012 and then again on 19.12.2012.  The respondent had taken the plea that despite having been given the opportunity for inspection of record, Ms. Gursimran Kaur the complainant, had not turned up.

2.

On 21.11.2012 as a last opportunity to the complainant, the case was adjourned to 19.12.2012 when it was again adjourned to 31.12.2012. The complainant has not filed any objection to the stand taken by the respondent-PIO that they are willing to allow inspection of the record on any working day.  In view of this, the present case is closed with the direction to the respondent that in case the complainant approaches them for inspection of record, the same may be allowed in accordance with the provision of the Right to Information Act, 2005 and rules framed thereunder. 

( R.I. Singh)



December 31, 2012     




Chief Information Commissioner
                        





   
          


Punjab

STATE INFORMATION COMMISSION, PUNJAB
SCO No. 84-85, Sector 17-C, CHANDIGARH.

(www.infocommpunjab.com)

Shri Dharam Paul, #269,

Ward No.4, Morinda (Ropar)140101.



      -------------Complainant.





Vs. 

The Public Information Officer

o/o the Director Health and Family Welfare, Punjab,

Parivar Kalyan Bhawan, Sector 34, Chandigarh.

    -------------Respondent.

CC No. 2574 of 2012

Present:-
None on behalf of the complainant.



Shri Hardeep Singh, Clerk on behalf of the respondent.

ORDER


The respondent in this case had submitted that the information had been furnished to the complainant, who however had pointed out certain deficiencies.  The complainant has filed a fresh written submission received in the Commission on 27.12.2012. A copy of this has been provided today to the respondent with the direction to file his written reply so that the argument can finally be heard on the next date of hearing which is fixed for 14.1.2013 at 11.00 A.M.









( R.I. Singh)



December 31, 2012     




Chief Information Commissioner
                        





   
          


Punjab

STATE INFORMATION COMMISSION, PUNJAB
SCO No. 84-85, Sector 17-C, CHANDIGARH.

(www.infocommpunjab.com)

Dr. Raj Rani w/o Dr. Harminder Singh,

Kothi No.2, Civil Hospital, Residential Complex,

SBS Nagar.






      -------------Appellant

Vs.

The Public Information Officer

o/o the Principal Secretary to Govt. of Punjab,

Department of Health and Family Welfare, Chandigarh.



FAA- the Principal Secretary to Govt. of Punjab,

Department of Health and Family Welfare, Chandigarh.  
   -------------Respondents.

AC No. 1079 of  2012

Present:-
None on behalf of the appellant.



Shri Rahul Jain, Senior Assistant on behalf of the respondent-department.

ORDER


On the previous dates of hearing, the respondent had reported that the information had been sent to the appellant, who however was absent on 14.12.2012, 21.12.2012 and the case was adjourned to 31.12.2012 to give an opportunity to the appellant to confirm, if she has received the information and if so whether she is satisfied with the same or not.  She was asked to file her written submission before the next date of hearing.  However, she is again absent without any intimation and has also not filed any written submission/objections. The respondent on the other hand places on record, a copy of letter No. 6695 dated 26.12.2012 addressed to the appellant vide which information has been resent to her on her given address.

2.

I have heard the respondent and also considered the replies.  I deem it a fit case for closure and order accordingly.










( R.I. Singh)



December 31, 2012     




Chief Information Commissioner
                        





   
          


Punjab

STATE INFORMATION COMMISSION, PUNJAB

S.C.O.84-85, SECTOR 17-C, CHANDIGARH.


(www.infocommpunjab.com)

Shri Jaspalvir Singh,134









Hardev Nagar, Kapurthala Road,

Jalandhar.








--Appellant






Vs

The Public Information Officer,







o/o Sikh Missionary College,

# 1051/14, Field Ganj,Ludhiana

FAA Sikh Missionary College,

# 1051/14, Field Ganj,Ludhiana. 




---Respondents

AC No. 374 of 2012

ORDER



An RTI application dated 13.11.2011 was moved by the present appellant to the respondent-institute seeking information on 15 issues listed therein.  Subsequently, first appeal was moved on 2.1.2012 and having failed to secure the information, the appellant moved the State Information Commission by filing second appeal received in the Commission on 6.3.2012.  Notice was issued to the parties. I have heard both of them.

2.

The plea of the respondent is that it is a missionary college registered under the Societies Registration Act, 1860 as amended by Punjab Amendment Act, 1957.  It is not receiving any financial assistance or grant-in-aid from the government.  The respondent is called a “college”, but it is essentially carrying out religious activities to promote and preach religious, moral, social, cultural and charitable virtues, in accordance with the teachings of the Sikh Gurus and Shri Guru Granth Sahib ji.  It is averred that the appellant was a voluntary member and paracharak of the respondent-college for the last so many years and has filed the complaint just to harass the respondent.  As a voluntary step, however, the respondent has placed on record substantial information as sought by the appellant.

3,

The plea of the appellant on the other hand is that the respondent-institution has received substantial financial benefits from the appropriate government and cites the following details in support of his contention:-

(a) That it has availed land from PUDA at Jalandhar, Ludhiana and Mohali at concessional rates, much lower than the market price being charged by the Urban Development Authority from the other users.
(b) It enjoys exemption from the payment of stamp duty for registration of conveyance deeds, which is otherwise payable on all sale purchase transactions.
(c) It enjoys exemption from payment of house tax, which is otherwise levied by the municipal bodies in exercise of powers under Section 90(1) of the Punjab Municipal Act, 1976.
(d) The respondent-institution is registered under Section 12 AA(I)(b)(i) of Income Tax Act and is also exemption under Section 80 G (5) of Income Tax Act 1961.
4.

Relying on the above grounds, the appellant pleaded that the respondent be declared a public authority and be directed to furnish the information.

5.

The respondent in his written reply, however, specifically denied that it was allotted land at any concessional rate.  However, no rebuttal or denial has been filed in writing regarding the concessions granted to the respondent in Income Tax Act, from house tax, or from payment of stamp duty /registration charges on sale purchase transactions of property.  Since the respondent had specifically denied having received land from the Urban Development Authority at Concessional rates, written reports were called from these urban authorities,  who as noted in the order dated 27.8.2012 , reported that land was allotted at concessional rates to the respondent being a charitable institution and covered under the category of cultural and literary activities.  The present appellant had also obtained information under the RTI Act and placed on record copies of the replies received from the Municipal Corporation, Ludhiana vide letter No.339/2A/RTI dated 5.9.2012 that Sikh Missionary College, Field Ganj, Ludhiana has been exempted from the payment of House Tax.  A copy of the letter of Municipal Council, Anandpur Sahib bearing No.1103 dated 26.7.2012, which was obtained by the present appellant under the RTI Act, also shows that the properties of the respondent-institute have been exempted from payment of property tax being a registered religious body.  Similarly, the appellant has placed on record photocopies of a number of registered-deeds of property transactions executed by the present respondent. These indicate that the respondent has availed exemption from payment of stamp duty/registration charges.

6.

The term ‘public authority’ has been defined in the Right to Information Act, 2005 under Section 2(h).  This definition does not refer to the nature of activities which a body may carry out before it can be considered to be a public authority.  The type of functions discharged by an institution or the nature of activities it carries out, are not germane to the definition of ‘public authority’ in Section 2(h) of the RTI Act.

7.

Section 2(h) of the Right to Information Act, 2005 defines the terms public authority and is reproduced below:-

 
“(h)
 
"public authority" means any authority or body or institution of self- government established or constituted—

 
 
(a)
by or under the Constitution;

 
 
(b)
by any other law made by Parliament;

 
 
(c)
by any other law made by State Legislature;

 
 
(d)
by notification issued or order made by the appropriate Government, and includes any—

 
 
 
(i) 
body owned, controlled or substantially financed;

 
 
 
(ii)
 non-Government organization substantially financed, directly or indirectly by funds provided by the appropriate Government;”



The definition of “Public Authority” in Section 2(h) consist of two parts.  The first part relates to body or authority established or created by Constitution or by an Act of Parliament or State legislature or by an order or notification of the appropriate government.  Obviously, the respondent does not fall within the ambit of this part of the definition of ‘public authority’.  However, the second part, which contains an “inclusive definition” of ‘public authority’ brings within its ambit even non-government institutions, provided such institutions are either “controlled” by the appropriate government or substantially financed by the appropriate government.  An institution need not be established by the Constitution or an Act of Legislature or by a government orders or notification and still it could be a public authority within the meaning of second part of the definition, provided the parameters of Section 2 (h) (d) (i) or (ii) are met. The Delhi High Court in Krishak Bharti Cooperation Ltd Vs Ramesh Chander Bawa, WP ( C ) 6129/2007 decided on 14.5.2010 observed that  the conjunctive use of the word ‘includes’ in the latter part of Section 2 (h) enlarges the meaning of the phrase ‘public authority’. It connotes that those entities which answer the description following those words need not fall within the definition of entities that precede those words.



Therefore, the fact that respondent college was not established or created by the Constitution of India or an Act of the Legislature or an order or notification of the Government is immaterial provided, it is “controlled” by the appropriate government or has received substantial financial assistance from the appropriate government.

8.

Therefore, if the respondent-institute as a non government organisation at any stage received substantial financial assistance directly or indirectly by funds provided by the appropriate government, it would be a public authority.  Allahabad High Court in Dhara Singh Girls High School vs. State of Uttar Pradesh,AIR 2008 (All) 92 held that, “Whenever there is even an iota of nexus regarding control and finance of public authority over the activity of a private  body or institution or an organization etc the  same would fall under the provisions of Section 2 (h) of the Act” (Emphasis provided). This proposition of law has been followed in subsequent decisions of the same Court including in Committee of Management Shanti Niketan Inter College through its Manager and Shyam Lal Gupta Vs State of UP, (AIR 2009 All 7) and in The Committee of Management, Azad Memorial Poorva Madhyamik Vidyalaya Vs State of UP, (MANU/UP/0493/2008).

9.

The expression “directly or indirectly” used in Section 2(h)(d)(ii) enlarges the scope of financial assistance so that fudns need not directly flow from State Treasury but even indirect benefits which come from the State Government would amount to financial assistance.  The word ‘fund’ means not only funds received but also funds saved.  Therefore, when financial benefit is availed either by saving stamp duty or registration charges or by not paying house tax or by enjoying certain financial benefits under the Income Tax Act or receiving land from the State Instrumentalities  at concessional rates, these all amount to financial assistance directly or indirectly received from the appropriate government.

10.

Here one may quote from the decision of this Bench in CC-1471/2012, CC-1642/2012 and CC-1643/2012 decided on 7.11.2012. 


“7.
The Complainant has also averred that the concessions enjoyed by the respondent institutions and its parent Society in terms of Income Tax Act, amount to substantial financial assistance, directly or indirectly, provided by government. When private bodies receive monetary concessions from State exchequer, it is the tax payer’s money that benefits them. They, therefore, have been brought within the ambit of transparency law. The objectives of the RTI Act are to promote transparency in the working of public entities by setting up a practical regime of right to information, to control corruption and promote accountability. 



Therefore, while determining what is ‘substantial’, a purposive and liberal interpretation would be more in keeping with the objectives of the legislation, than any narrow or restrictive construction.  The expression ‘Substantial’ only means that the financing is not ‘insubstantial’. The antonyms of the word ‘substantial’ are: inconsequential, insignificant, little, trivial or negligible. Delhi High Court has held that, in its meaning, ‘substantially’ is closer to words “material” or “important” or “of considerable value” or  “essentially” (The Delhi High Court, in krishak Bharti Cooperative Ltd. Vs. Ramesh Chander Bawa, 2010 (2) ID 1). The Court observed that (Para 24), “In an annual budget of Rs. 10 crores, a sum of Rs. 20 lakhs may not constitute a dominant or majority financing, but is certainly a substantial  sum. An initial corpus of say Rs. 10 lakhs for such an organization may be ‘substantial’. It will depend on the facts and circumstances of a case.” 



In the present case, the tax concession enjoyed by the respondent is not a one time measure, but a continuous benefit.   Furthermore, the word “funds” does not necessarily mean money received but would included money saved. What is material is whether the respondent has obtained substantial financial benefit due to government facilitation.  In this regard, one may rely on the authority of Kerala High Court cited by the complainant in V.S.Lee, Principle Vs State of Kerala, decided on 22.1.2010 in W.A. Nos. 1990, 1914, 2010, 2011, 2012 2013, 2026, 2027,2029, 2030,2080, 2091, and 2108 of 2007:

24.

Dilating on the inclusive component of the definition and quote” of :public authority, it quote was held in Thalapalam (1) that the legislative provision ‘by funds provided by’ is a clear and specific expression that such funds need not necessarily belong to the Government but which would be within the regulatory control of the Government for being provided to such authorities.  It was laid down that the essence of the act of providing is the making available of what is required to be provided.  In this view of the matter, it was held that ‘funds provided by the appropriate Government” is not necessarily providing funds from what belong to the appropriate Government, either exclusively or otherwise, but also those provisions which come through the machinery of the appropriate Government, including by allocation or provision of funds with either the concurrence or clearance of the appropriate Government.  This view emanates on a plain reading of the provision under consideration, having regard to the object sought to be achieved by the RTI Act and in this view, the said provision has to be read to take within its sweep all funds provided by the appropriate Government, either from its own bag or funds which reach the societies through the appropriate Government or with its concurrence or clearance. “



Thus considered, it may be concluded that the respondents, by virtue of exemptions allowed   under the various Acts, are saving funds which would otherwise flow to the State Exchequer. The concession granted to the respondents helps them to save finance or funds and it is a loss to the State Exchequer. The government, through a Statutory concession has facilitated non-payment of what otherwise would have gone to the public exchequer. It is not a one time, but continuous privilege. It certainly is a substantial financial assistance within the meaning of Section 2(h)(d)(ii). This would bring the respondent within the ambit of public authority, as defined in the RTI Act.”
11.

The facts of the present case are akin to the above cited decisions in CC-1471/2012 and the other two related complaint cases.  The respondent is receiving various concessions as a consequence of government facilitation.  These concessions put together certainly amount to substantial financial benefits and, therefore, the respondent would come within the definition of public authority as contained in Section 2(h) (d) of the RTI ACT.

12.

Reliance by the respondent on the authority of this Commission in 
CC-3308/2009 titled as Kuldeep vs. PIO/Ch. Balbir Singh Senior Secondary School, Hoshiarpur is not relevant to the facts of the case as in Kuldeep Singh’s case, the respondent-educational institution was a purely private body not receiving any financial benefit from the appropriate government.

13.

In view of the above, I hold that the respondent is a public authority and therefore, it is bound to comply with the provisions of the RTI Act by appointing a PIO.  This may be done within one month of this order and thereafter the requisite information furnished in accordance with the provisions of the RTI Act/Rules framed thereunder.  With this direction the case is closed.

     







        (R.I. Singh)

 Dated :  December 31, 2012



Chief Information Commissioner
                   

                   






   

Punjab
