STATE INFORMATION COMMISSION, PUNJAB

SCO No. 32-33-34, SECTOR 17-C, CHANDIGARH

(www.infocommpunjab.com) 

Sh. Jatinder Khara,

H. No. 2936 New Tagore Nagar,

Haibowal Kalan, Ludhiana.





 
   … Appellant

Versus

1.
Public Information Officer, 

O/o Executive Engineer, 

Kandi Area Dam, 

Maintenance Division, Hoshiarpur.  

2.
First Appellate Authority,

O/o Superintending Engineer,

Dholwaha Dam Circle, Hoshiarpur.



…Respondents

Appeal Case no. 3172 of 2015
Order

Present:
Mr. Jatinder Khara, appellant in person.



Mr. Jaswinder Singh, SDO & Mr. Gian Chand, Ex. Engg. on behalf of the 


respondent. 



The appellant has not availed the opportunity of inspection of the record on 07.12.2015. However, the appellant is again advised to visit the office of PIO i.e. Executive Engineer, Kandi Area Dam, Maintance Division, Hoshiarpur on 01.12.2015 as the record was voluminous and the appellant has to identified the requisite information and the respondent PIO would be duty bound to provide the identified information to the appellant on payment basis.
                        Moreover, the respondent PIO Mr. Ravi Kumar, Executive Engineer is directed to be present at the next date of hearing.


The case is adjourned to 04.01.2016 at 10.00 A.M.  
Announced in the open court.




Copies of the order be sent to the parties.



Sd/-
Place: Chandigarh.                                                                 (Surinder Awasthi)


Dated: 22.12.2015




         State Information Commissioner
STATE INFORMATION COMMISSION, PUNJAB

SCO No. 32-33-34, SECTOR 17-C, CHANDIGARH

(www.infocommpunjab.com) 

Sh. Taranjit Singh, 

H. No. T - 4/25, R.S D Colony,

Aadarsh Nagar, Shahpur Kandi,

Township, District: Pathankot.

 



   … Appellant

Versus

1.
Public Information Officer, 

O/o Executive Engineer,

Personnel Division, R.S.D-Shahpur Kandi Township,

District: Pathankot.

2.
First Appellate Authority,

O/o Superintending Engineer,

Admin & Disposal Circle, R.S.D-Shahpur Kandi Township, 

District: Pathankot. 
3.
Public Information Officer, 
O/o Secretary, 

Department of Administrative Reforms 


Punjab Civil Secretariat – 1, Chandigarh.


…Respondents

Appeal Case no. 2682 of 2015
Order

Present:
Mr. Taranjit Singh, appellant in person.



Mr. Bharat Bhushan, A.E and Mr. Balbir Singh Kallon, Superintendent on 


behalf of the respondents. 



 During the last hearing, the representative of the PIO had sought time to provide the remaining information before the next date of hearing but he failed to do so. The appellant pointed out that the information related to point no. 2, 3 & 4 is still awaited.

            However, the appellant had attended the proceedings of the Commission   for six times and thus incurred substantial expenditure and the Commission deems it fit to award compensation to the appellant u/s 19(8) b of RTI Act. The Commission is directing the PIO to award a compensation of Rs. 2000/- (Two Thousand Rupees Only) which is to be paid out by account of public authority 
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i.e. Executive Engineer Personnel Division, R.S.D-Shahpur Kandi Township, District: Pathankot before the next date of hearing.

      The representative of the PIO assured to provide the remaining information within next five working days to the appellant.


In the light of above, the case is adjourned to 04.01.2016 at 10.00 A.M.
Announced in the open court.




Copies of the order be sent to the parties.



Sd/-
Place: Chandigarh.                                                                 (Surinder Awasthi)


Dated: 22.12.2015




         State Information Commissioner
STATE INFORMATION COMMISSION, PUNJAB

SCO No. 32-33-34, SECTOR 17-C, CHANDIGARH

(www.infocommpunjab.com) 

Sh. Amarjit Singh Dhamotia,

R/o #60/35-P/330, Street No. 8, 

Maha Singh Nagarh, Daba Lohara Road,

PO: Dhandari Kalan, Ludhiana.




 
   … Appellant

Versus

1.
Public Information Officer, 

O/o Commissioner,

Municipal Corporation,

Ludhiana.

2.
First Appellate Authority,

O/o Commissioner,

Municipal Corporation, Ludhiana.




…Respondents

Appeal Case no. 2312/2015

Order
Present:
Mr. Amarjit Singh Dhamotia, appellant in person.



Ms. Smiley Grover, ATP (Zone D), Mr. Sajeev Kumar Uppal, 




Superintendent cum PIO (Zone C) Non-Tech and Mr. Ikbal Singh, J.E (O 



& M Cell) on behalf of the respondent.



 The appellant conceded that he had received the complete information related to O & M Cell. The respondent PIO cum ATP Ms. Smiley Grover stated that she had been transferred to zone D and she was no more in custody of the information. Moreover, she had a short stint in the office related to which the information is beoing sought by the appellant.

                        Therefore, the respondent PIO cum ATP – Zone D (Technical), Mr. Ankit Midda is impleaded as party in this case and directed to be present along with record keeper of building branch at next date of hearing.

                        Both the PIOs – Miss Smily and Mr. Midda are directed to ensure that the entire information is provided before the next date of hearing.



The case is adjourned to 30.12.2015 at 10.00 A.M.
Announced in the open court.




Copies of the order be sent to the parties.


Sd/-
Place: Chandigarh.


      

  (Surinder Awasthi)
  

Dated: 22.12.2015    

   

    State Information Commissioner
STATE INFORMATION COMMISSION, PUNJAB

SCO No. 32-33-34, SECTOR 17-C, CHANDIGARH

(www.infocommpunjab.com) 

Sh. Yogesh Mahajan,

Anti Corruption Council,

Opposite Water Tank, Municipal Market,

Mission Road, Pathankot.




 

   … Appellant

Versus

1.
Public Information Officer, 

O/o Sub Divisional Officer,

Abohar Canal Sub Division,

Sri Mukatsar Sahib.

2.
First Appellate Authority,

O/o Superintending Engineer,

Canal Circle, 

Ferozepur.







…Respondents

Appeal Case no. 3429 of 2015
Order

Present:
None for the appellant.



Mr. Ramandeep Singh Manchandai, J.E on behalf of the respondent. 



The appellant is absent without intimation to the Commission. The representative of the PIO stated that in compliance to the Commission’s directions, he had sent the information to the appellant on 15.12.2015 through speed post and a copy of the same submitted to the Commission which was taken on record. Since the appellant is absent and nothing contrary is heard from appellant’s quarter, it is assumed that he was satisfied with the information provided.


In the light of above, the case is closed and disposed of.     

Announced in the open court.




Copies of the order be sent to the parties.


        Sd/-
Place: Chandigarh.


      


  (Surinder Awasthi)
  

Dated: 22.12.2015    

   

         State Information Commissioner

STATE INFORMATION COMMISSION, PUNJAB

SCO No. 32-33-34, SECTOR 17-C, CHANDIGARH

(www.infocommpunjab.com) 

Sh. Yogesh Mahajan,

Anti Corruption Council,

Opposite Water Tank, Municipal Market,

Mission Road, Pathankot.




 

   … Appellant

Versus

1.
Public Information Officer, 

O/o Executive Engineer (C),

Mandi Board Division, Pathankot.

2.
First Appellate Authority,

O/o Chief Engineer (North),

Mandi Board, Mohali.





…Respondents

Appeal Case no. 3433 of 2015
Order

Present:
None for the appellant.



Mr. Sunil Kumar, Clerk on behalf of the respondent.



 During the last hearing, the respondent PIO provided the substantial information to the appellant except point no. 3 and the appellant was advised to peruse the information, point out deficiencies, if any. Since no deficiencies have been pointed out by appellant, it is assumed that he was satisfied with the information provided. ON the remaining information related to point no. 3, the representative of the PIO stated that no work order book was issued to SDE for the period regarding which the information was sought.      


In the light of above, the case is closed and disposed of.     

Announced in the open court.




Copies of the order be sent to the parties.


   Sd/-
Place: Chandigarh.


      

  (Surinder Awasthi)
  

Dated: 22.12.2015    

   

    State Information Commissioner

STATE INFORMATION COMMISSION, PUNJAB

SCO No. 32-33-34, SECTOR 17-C, CHANDIGARH

(www.infocommpunjab.com) 

Sh. Yogesh Mahajan,

Anti Corruption Council,

Opposite Water Tank, Municipal Market,

Mission Road, Pathankot.




 

   … Appellant

Versus

1.
Public Information Officer, 

O/o Sub Divisional Officer, 

Eastern Sub Division,

Ferozepur.

2.
First Appellate Authority,

O/o Superintending Engineer,

Canal Circle, Ferozepur.





…Respondents

Appeal Case no. 3434 of 2015
Order

Present:
None for the appellant.



Mr. Sanjeev Kumar, SDC on behalf of the respondent. 



The appellant is absent without intimation to the Commission. The representative of the PIO stated that he had sent the information to the appellant on 10.12.2015 through speed post. Since the appellant is absent and nothing contrary is heard from appellant’s quarter, it is assumed that he was satisfied with the information provided.



In the light of above, the case is closed and disposed of.     

Announced in the open court.




Copies of the order be sent to the parties.


  Sd/-
Place: Chandigarh.


      

  (Surinder Awasthi)
  

Dated: 22.12.2015    

   

    State Information Commissioner

STATE INFORMATION COMMISSION, PUNJAB

SCO No. 32-33-34, SECTOR 17-C, CHANDIGARH

(www.infocommpunjab.com) 

Sh. Yogesh Mahajan,

Anti Corruption Council,

Opposite Water Tank, Municipal Market,

Mission Road, Pathankot.




 

   … Appellant

Versus

1.
Public Information Officer, 

O/o Executive Engineer,

Eastern Canal Division,

Ferozepur. 

2.
First Appellate Authority,

O/o Superintending Engineer,

Canal Circle, Ferozepur.





…Respondents

Appeal Case no. 3435 of 2015
Order

Present:
None for the appellant.



Mr. Sanjeev Kumar, SDC on behalf of the respondent. 



 The appellant is absent without intimation to the Commission. The representative of the PIO stated that he had sent the information to the appellant on 02.12.2015 through speed post. Since the appellant is absent and nothing contrary is heard from appellant’s quarter, it is assumed that he was satisfied with the information provided.



In the light of above, the case is closed and disposed of.     

Announced in the open court.




Copies of the order be sent to the parties.


   Sd/-
Place: Chandigarh.


      

  (Surinder Awasthi)
  

Dated: 22.12.2015    

   

    State Information Commissioner

STATE INFORMATION COMMISSION, PUNJAB

SCO No. 32-33-34, SECTOR 17-C, CHANDIGARH

(www.infocommpunjab.com) 

Sh. Yogesh Mahajan,

Anti Corruption Council,

Opposite Water Tank, Municipal Market,

Mission Road, Pathankot.




 

   … Appellant

Versus

1.
Public Information Officer, 

O/o Sub Divisional Officer,

Head Works Sub Division,

Ferozepur. 

2.
First Appellate Authority,

O/o Superintending Engineer,

Canal Circle, Ferozepur.





…Respondents

Appeal Case no. 3437 of 2015
Order

Present:
None for the appellant.



Mr. Sanjeev Kumar, SDC on behalf of the respondent. 



The appellant is absent without intimation to the Commission. The representative of the PIO stated he had sent the information to the appellant on 08.12.2015 through speed post. Since the appellant is absent and nothing contrary is heard from appellant’s quarter, it is assumed that he was satisfied with the information provided.



In the light of above, the case is closed and disposed of.     

Announced in the open court.




Copies of the order be sent to the parties.


   Sd/-
Place: Chandigarh.


      

  (Surinder Awasthi)
  

Dated: 22.12.2015    

   

    State Information Commissioner

STATE INFORMATION COMMISSION, PUNJAB

SCO No. 32-33-34, SECTOR 17-C, CHANDIGARH

(www.infocommpunjab.com) 

Sh. Yogesh Mahajan,

Anti Corruption Council,

Opposite Water Tank, Municipal Market,

Mission Road, Pathankot.




 

   … Appellant

Versus

1.
Public Information Officer, 

O/o Sub Divisional Officer,

Eastern Sub Divison, Fazilka.

2.
First Appellate Authority,

O/o Superintending Engineer,

Canal Circle, Ferozepur.





…Respondents

Appeal Case no. 3438 of 2015
Order

Present:
None for the appellant.



Mr. Raj Kumar Varma, SDO cum APIO on behalf of the respondent. 



The appellant is absent without intimation to the Commission. The representative of the PIO stated he had sent the information to the appellant on 10.12.2015 through speed post and a copy of the same submitted to the Commission which was taken on record. Since the appellant is absent and nothing contrary is heard from appellant’s quarter, it is assumed that he was satisfied with the information provided.


In the light of above, the case is closed and disposed of.     

Announced in the open court.




Copies of the order be sent to the parties.


   Sd/-
Place: Chandigarh.


      

  (Surinder Awasthi)
  

Dated: 22.12.2015    

   

    State Information Commissioner

STATE INFORMATION COMMISSION, PUNJAB

SCO No. 32-33-34, SECTOR 17-C, CHANDIGARH

(www.infocommpunjab.com) 

Sh. H.S Hundal,

Chamber No. 82, District Courts,

Phase – 3 B 1, SAS Nagar. 



 

 … Complainant

Versus

1.
Public Information Officer, 

O/o District Education Officer (EE),

Moga.




 



…Respondent

Complaint Case no. 2563 of 2015
Order

Present:
None for the complainant.



Mr. Harvinder Singh, Legal Advisor on behalf of the respondent.



The complainant is absent for the second consecutive hearing. The representative of the PIO stated that the information had been provided to the complainant on 11.09.2015 and again on 18.12.2015. The complainant is advised to peruse the information. If he is not satisfied with the information provided, he is at liberty to approach the first appellate authority i.e. District Education Officer (E), Moga.



In the light of above, the case is closed and disposed of.
Announced in the open court.




Copies of the order be sent to the parties.


   Sd/-
Place: Chandigarh.


      

  (Surinder Awasthi)
  

Dated: 22.12.2015    

   

    State Information Commissioner

STATE INFORMATION COMMISSION, PUNJAB

SCO No. 32-33-34, SECTOR 17-C, CHANDIGARH

(www.infocommpunjab.com) 

Sh. Arun Garg, S/o Sh. Sham Lal Garg,

H. No. 40 – 41, Central Town Village Dad,

P.O: Lalton Kalan, Ludhiana.



 

   … Appellant

Versus

1.
Public Information Officer, 

O/o Station House Officer,

Police Station Division No. 2,

Jalandhar.
2.
Public Information Officer,
O/o Deputy Commissioner of Police,
Jalandhar.
3.
First Appellate Authority,

O/o Commissioner of Police,

Jalandhar.







…Respondents

Appeal Case no. 2533 of 2015
&

Appeal Case No. 2535 of 2015

Order

Present:
None for the appellant.



Mr. Balwinder Kumar, ASI on behalf of the respondent. 



Both the above mentioned appeals before the State Information Commission were preferred by the same appellant and related to the same subject., Though information was sought from different PIOs- Public Information Officers cum Station House officer (SHO), Police Station, Number to 2 & Public Information Officer  o/o Deputy Commissioner of Police, Jalandhar- yet in both the cases, the First Appellate Authority Commissioner of Police, ,Jalandhar was the same.  Since the notice of hearing in these cases was issued on the same day and these appeals were listed together on the same dates and information sought through two different RTI applications was intertwined, therefore a common order is being passed for both the cases.
 Contd…2/-
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AC no. 2533 of 2015 & AC no. 2535 of 2015



The appellant Arun Garg had been sentenced to ten years rigorous imprisonment in FIR No 139 DATED 28.03.1999, PS No 5, Ludhiana u/s 304-B IPC. While undergoing sentence at Central Jail, he was alleged to have been attacked in jail on 03.10.2010 and he filed a complaint a week later on 09.10.2010.
 


Both the RTI requests related to alleged faulty investigation / inaction on his complaint against attack on him in the jail premises itself. In AC No 2533, the appellant through his RTI application dated 16.03.2015 addressed to PIO cum SHO of PS 2, Jalandhar had sought information on nine points related his own complaint dated 03.08.2013. This complaint was made by the appellant to the Chief Minister whose office had marked it to ASI Simranjit Singh.



As the appellant failed to get response to his RTI request, he approached the FAA on 24.04.2015 and then filed his second appeal before the commission on 28.07.2015. Consequent to that, the bench of undersigned issued a notice on 24.08.2015 for hearing on 15.09.2015.
                       


In AC No 2535, the appellant through his RTI application dated 21.03,2015 had sought information on ten points regarding his couple of complaints dated 03.09.12 & 01.06.2012 related to the alleged attack on the appellant in the Jail premises.


In this case too, the appellant moved the first appellate authority (FAA) and then filed the second appeal before the Stated Information Commission, Punjab on 03.08.2015. Subsequently, a notice was issued by the bench of the undersigned for hearing on 15.09.2015.
 


Since then, the cases have dragged on. Being similar in nature and emanating from the same appellant, these were listed on the same dates for convenience of the appellant as well that of the respondent PIOs.  
  Contd…3/-
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Today, the appellant is absent for the fifth consecutive hearing. In fact, the appellant neither ever appeared nor deputed anyone in the instant couple of appeal cases even for once. At times, he preferred to abstain without intimation. However, the standard practice he adopted was to state that he had received no information or what is received was not complete or was not point wise as sought by him in his RTI applications. Invariably he had been in denial mode. It was very difficult to proceed in absence of appellant as the various facts explained by the PIO cannot be verified.
           


During the last hearing, on 26.11.2015, the Deputy Commissioner of Police (DCP) cum PIO had submitted that vide his letter No 24A-IV dated 17.11.2015, he had clearly stated that information had been provided to the appellant in both the cases and had annexed his three letters, including one to the undersigned dated 14.10.2015 and two others dated 29.04.2015 and 12.10.2015 along with some other documents.
 


A perusal of these papers clearly suggests that the respondent PIO had sought requisite fee for information and postal expenditure on 15.04.2015. However, on not getting any response from appellant, the information was sent on 29.04.2015, a copy of which was sent to the Commission and is taken on record. Again, the information had been provided on 12.10.2015 as evident from the letter of DCP cum PIO.
 


Also, the record submitted by PIO had orders of Ms. Alka Meena, Additional Deputy Commissioner of Police wherein she had averred in her orders dated 07.07.2015 that the appellant Arun Garg had filed a complaint on 09.10.2010 of alleged attack. (Compliant No. 3034 PTS dated 30.10.2010). Subsequently, Mr. Arun Garg alleged that this complaint No 3034 was not properly investigated by Inspector Sukhdeep Singh, ASI Avtar Singh and Constable Chain Singh.
  Contd…4/-
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AC no. 2533 of 2015 & AC no. 2535 of 2015



Also, it was brought to the notice of the ADC that the complainant Arun Garg had already filed six other complaints against this alleged irregular investigation into his complaint by Inspector Sukhdeep Singh, ASI Avtar Singh and Constable Chain Singh but all these complaints had been filed after having been investigated by senior officials. Moreover, the appellant Arun Garg had not co-operated in the investigation at all and consequently these complaints, alleging that the investigation into his complaint was faulty, were filed.
 


In the light of above, it is evident, the respondent PIOs had provided the entire information to the appellant and that too pointwise as evident from the perusal of the file and documents submitted by the respondent PIOs.  Since the information has been provided and nothing more can be furnished, the instant appeal cases are closed and disposed of.
 

Announced in the open court.                                                 
                      Copies of the order be sent to the parties.
                                                                                                               
                                                                                   
Sd/-
Place: Chandigarh.                                                             (Surinder Awasthi)            
Dated: 22.12.2015                                                      State Information Commissioner
STATE INFORMATION COMMISSION, PUNJAB

SCO No. 32-33-34, SECTOR 17-C, CHANDIGARH

(www.infocommpunjab.com) 

Sh. Taranjit Singh, 

H. No. T - 4/25, R.S D Colony,

Aadarsh Nagar, Shahpur Kandi,

Township, District: Pathankot.

 


 
   … Appellant

Versus

1.
Public Information Officer, 

O/o Executive Engineer,

Personnel Division, R.S.D-Shahpur Kandi Township,

District: Pathankot.

2.
First Appellate Authority,

O/o Superintending Engineer,

Admin & Disposal Circle, R.S.D-Shahpur Kandi Township, 

District: Pathankot. 
3.
Public Information Officer, 
O/o Secretary, 

Department of Administrative Reforms 


Punjab Civil Secretariat – 1, Chandigarh.


…Respondents

Appeal Case no. 2681 of 2015
Order

Present:
Mr. Taranjit Singh, appellant in person.



Mr. Bharat Bhushan, AE and Mr. Balbir Singh Kallon, Superintendent on 


behalf of the respondents. 


The representative of the respondent no. 1 provided the information to the appellant during the hearing itself to his satisfaction. Also, the appellant made a written submission and urged the Commission to close the case.  Since the information has been provided to the appellant, the case need to be closed and disposed of. However, before disposing the Case, the under signed has to decide on another significant issue that cropped up during the proceedings of the case under section 19(3).


During the third hearing on 07.10.2015 of the instant appeal case and some other appeals preferred by the appellant, it was brought to the notice of the 
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undersigned by the appellant that his cases should have been disposed of much earlier had the  First Appellate Authority  given him an opportunity to point out deficiencies in the information  dished out by the Public Information Officer at first instance but the FAA had not issued him any notice of hearing and went on to take ex parte decision. Since the appellant was deprived of the opportunity, he had to come all the way from Shahpur Kandi in Pathankot district to Chandigarh to attend the proceedings of the Commission under section 19(3) and he demanded adequate compensation under section 19(8) b of RTI Act. Further, he mentioned that when he had inquired about the arbitrary one-sided proceedings by the FAA, the officials had informally handed him over the instructions of the Department of Irrigation on the procedure to be adopted for disposal of first appeal strictly as stated in  the directions of the Department of Administrative Reforms (Administrative Reforms- Branch -1) vide its circular No 51/4/2014-2 RTI NC/ 31 dated 17.03.2015 wherein the FAA is directed not to summon the appellant while disposing the first appeal of the information seeker against the Public Information Officer (PIO).


The above said circular mentions that it had come to the notice of the government that the FAAs summon the appellant for disposing of the first appeal filed under 19(1) of RTI while there was no provision for the same under the RTI Act. To save the information seekers of the uncalled for harassment of appearing before the FAA, the government has decided after serious consideration that the FAA won’t summon the information seeker while entertaining and disposing of the appeal before it. Therefore, all the FAAs are directed not to summon the appellant during the proceeding for disposal of the first appeal.
            
The appellant produced a copy of the above mentioned notification which was taken on record.
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After going through the circular, the undersigned had made a detailed observation as follows in its order dated 07.10.2015:
“Apparently, the decision not to issue notice of hearing to the appellant seems against the very grain of natural justice as the cardinal principle is that none should be condemned without hearing.
            



Deciding appeals under the RTI Act is a quasi-judicial 




function. It is, therefore, necessary that the appellate 





authority should see to it that the justice is not only done but 




it should also appear to have been done. In order to do so, 




the order passed by the appellate authority should 





be a speaking order given justification for the decision 




arrived at.
                   


 
The information seeker has a right to appeal against 




the decision of the Public Information officer (PIO) and the 




procedure is laid down in section 19 of the RTI Act, a 





relevant part of which is reproduced below:
 

19     
(1)         Any person who, does not receive a decision 


within the time specified in sub-section (1) or clause (a) of 


sub-section (3) of section 7, or  is aggrieved by a decision of 


the Central Public Information Officer or  State Public 



Information Officer, as the case may be, may within 



thirty  days from the expiry of such period or from the receipt 


of such a decision  prefer an appeal to such officer who is 
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senior in rank to the Central Public Information Officer or 


State Public Information Officer as the case may be,  in each 

public authority:
 Provided that such officer may admit the appeal after  the expiry of the   period of thirty days if he or she is satisfied that the appellant was prevented by sufficient cause from filing the appeal in time.


(2)          Where an appeal is preferred against an order 


made by a Central Public Information Officer or a State 


Public Information Officer, as the case may be, under     


section 11 to disclose third party information, the appeal by 


the  concerned third party shall be made within thirty 



days from the date of the  order.
 
(3)          A second appeal against the decision under sub-


section (1) shall lie within ninety days from the date on which 

the decision should have been 
made or was actually 


received, with the Central Information Commission or 



the State Information Commission:
Provided that the Central Information Commission  or the State Information  Commission, as the case may be, may admit the appeal after the expiry of  the period of ninety days if it is satisfied that the appellant was prevented  by sufficient cause from filing the appeal in time.
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(4)           If the decision of the Central Public Information  Officer or State Public Information Officer, as the case may be, against which an appeal is    preferred relates to information of a third party, the Central Information  Commission or State Information Commission, as the case may be, shall   give a reasonable opportunity of being heard to that third party.
In any appeal proceedings, the onus to prove that a  denial of a request   was justified shall be on the Central Public Information Officer or State Public Information Officer, as the case may be, who denied the request.
(6)          An appeal under sub-section (1) or sub-section (2) shall be disposed of   within thirty days of the receipt of the appeal or within such extended   period not exceeding a total of forty-five days from the date of filing  thereof, as the case may be, for reasons to be recorded in writing.
Evidently, the appeals under 19(1) and 19(3) are to be dealt in the same manner by the respective presiding officers. Therefore, if the State Information Commissioner is expected to issue notice of hearing to both the parties - information seeker appellant and the PIO, the FAA can’t be allowed to take ex-parte decisions without issuing notice of hearing to the appellant.   
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Moreover, the FAA would be seriously handicapped in 


 
deciding the appeal in absence of the person who had 


preferred it against the decision of the PIO.  
            



 Therefore the instructions, as mentioned in the above 



circular, seem null and void and against the very spirit and 




grain of natural justice.
             



In fact, there are number of cases which are 





remanded to 
the FAA by the different Benches of the State 




Information Commission with unequivocal instructions that 




the FAA should summon both the  parties and pass a 





speaking order before deciding the case. Also, the State 




Information Commissioners usually take exception if the FAA 



fails to summon or issue notice of hearing to the  information 



seeker and instead pass simple orders that the information 




be provided.
                


 
The FAA has a specific role to play under the scheme 



of RTI  and it is considered opinion of this Bench of the  




undersigned that this role cannot be accomplished without  




hearing both the parties to a case-appellant and respondent  



PIO.
         



 
Also, the circular mentions of the harassment of the 




 appellant if he is asked to appear before the FAA. On the  




contrary, the experience of the Bench of undersigned is that  



the appellant would prefer that his case be expidious edious  
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ideously lsyu ediously decided by the FAA and they need not  



be forced to make second appeal u/s 19(3) of RTI Act before 



the State Information Commission.
         



 
However before commenting on the above mentioned 



circular, the Commission would like to go through entire 




gamut of exercise that had gone into the decision of not  




issuing notice of hearing to the appellant and not affording  




an opportunity to the appellant before the FAA 
while 





disposing of the first appeal filed u/s 19(1).
      




Therefore, this Bench directs the Secretary, 





Department of Administrative Reforms to produce entire 




record – from the mooting of the proposal, file notings, 




including the legal advice, if obtained from the Legal 





Remembrance and   feedback (including complaints of 




harassment on receiving summons from the FAAs etc.) on 




the next date of hearing. For this, the Secretary, Department 




of Administrative Reforms is impleaded as a party as 





respondent No 3 and directed to be personally present at the 



next date of hearing or depute a senior officer to explain the 




decision which sounds against the basic principles of natural 



justice.”     
                  
           
In compliance to the Commission’s directions, the representative of the Department of Administrative Reforms during the subsequent hearing on 26.10.2015 submitted the entire record related to a decision which directed that the First Appellate Authority (FAA) should not summon the appellant while disposing of the first appeal by it.
Contd…8/-

-8-

Appeal Case no. 2681 of 2015
         

The record submitted before the Commission was taken up during the next hearings on 18.11.2015 and 26.11.2015.
 

       

The record submitted before the bench of the undersigned indicated that the decision had been taken on the request of an RTI activist heading an outfit as he  felt that  the information seeker should not be asked to be present before the FAA, which he alleged harass the appellant and serve no useful purpose.
     

The RTI activist had also pointed out to a resolution of the 8th Full Commission Meeting of 19.07.2011 to support his claim that the FAA should not summon the appellant during the first appeal;  

 The resolution is:
 
“Item NO.4 “
 “Representation dated 22.02.2011 of Sh. P.K.Aditya – consideration of Legal advice of the Legal Advisor of the Punjab State Information Commission.
 



The Commission was apprised of the contents of letter dated 22.02.2011 of Sh. P.K.Aditya and the advice tendered by the Legal Adviser of the State Information Commission Punjab on this letter. This letter stipulated that Rule 6 of the Punjab Right to Information Rules 2007 may also be made applicable in the case of first appeals. Rule 6 of the Punjab Right to Information Rules 2007 is applicable to the proceedings before the Commission, which adjudicates the matters in the Second Appeals. This Rule has not been legislated for the First Appellate Authorities. Since this Rule was legislated for the Punjab State Information Commission only, it is legally not possible for the Commission to make it applicable in case of First Appellate Authorities also, while hearing the first appeals Deputy Registrar may suitably inform Sh. P.K.Aditya in this regard.
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Also, the Department of Administrative Reforms had taken the advice of some legal advisor before taking the decision and issued the contentious circular that hits at the law of natural justice itself.
         

Evidently, the Department had misread the above mentioned resolution of the Commission which only suggested that the FAA should not summon the appellant but it nowhere dissuaded the FAA from sending  notice of hearing  to the appellant so that he can avail the opportunity, if he likes, to place his point of view.  

        

As explained earlier, appeals under 19(1) and 19(3) under RTI Act are be dealt in the same manner. However, para 6 of the Punjab Right to Information Rules 2007 laid down the procedure to be followed while deciding the appeals under 19(3) as per section 19(10) of the RTI Act. 
    

Evidently, no specific procedure has been provided in the Punjab Right to Information Rules for disposal of the cases u/s 19(1) by the FAA.  However, absence of rules does not empower the presiding officers to opt for a procedure which smacks of arbitrariness and whereby ex-parte decisions are taken while keeping the appellant in dark of the proceedings.   
        

The representative of the department of Administrative Reforms explained that since the FAA has no powers to summon the appellant under the RTI act, the contentious circular was issued.
 

However, the undersigned bench is of considered opinion that the State Information  Commission too had no powers to summon the appellant for deciding appeals u/s 19(3) and under the Punjab Right to Information Rules, only notice of hearing is to be issued to the appellant so that he can avail the opportunity of placing his point of view. Similar opportunity can’s be denied to the appellant while deciding the appeals u/s 19(1).
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But the net effect of the circular was that the FAAs stopped informing the appellant of date of hearing of the proceedings and started taking ex parte decisions. Even if it were unintended consequence of the circular, the trendency had be stalled immediate.
 

In view of this, the bench of undersigned advised the Department of Administrative Department to withdraw the contentious circular or modify the same  to ensure that the appellant is given a notice of hearing as was practice is the State Information Commission otherwise the Commission may be constrained to declare the contentious circular null and void.
 

At this juncture, the representative of the Department of Administrative Reforms submitted that the department was not reluctant to retract the contentious circular and Commission permitted the department to make a written submission to this effect.
               
During the proceedings on the subsequent hearings on 22.12.2015, the representative of the department of Administrative Reforms informed the Commission that the contentious circular no 51/4/2014 /2RTI NC/31 has been adequately modified 
with clear instructions to the public authorities in the entire state to ensure that the First Appellate Authority would keep in loop the appellant of the proceedings before it so that  he can avail the opportunity to place his view point while disposing of the appeal u/s 19(1). Evidently, the FAA would issue a notice of hearing to the appellant while summoning the PIO with entire record.

 


It is heartening to note that the Department of Administrative Reforms had realized without wasting time that the contentious circular was not in consonance with the principle of natural justice and would have ultimately diluted the RTI Act by seriously affecting the functioning of the FAA. What was shocking that the government had taken
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 a decision without taking advice from Legal Remembrance and that also on misreading of the State Information Commission’s resolution passed nearly four years ago and that too without taking any fresh feedback or clarification from the State Information Commission.
              
Equally baffling was the fact that none of the Public Authorities in Punjab contested the contentious circular including the State Information Commission. Shockingly, the Chief Information Commission, being head of the public authority too had failed to gauge the damage the contentious circular had caused during its implementation since March this year.
          

The issue had come up before the undersigned bench only during a hearing of the instant case on 07.10.2015 and the department of Administrative Reforms modified it on 21.12.2015. The fresh circular 51/4/2014/2 RTI NC /317 dated 21.12.2015 not only nullified the earlier circular but abundantly made it clear that the First Appellate Authority has to keep the appellant in loop by issuing a notice of hearing.



Also, the entire information has been provided to the appellant.


In the light of above, the case is closed and disposed of.
Announced in the open court.                                                 

                      Copies of the order be sent to the parties.          

                                                                                     
                                      
Sd/-
Place: Chandigarh.                                                                 (SurinderAwasthi)       
Dated: 22.12.2015                                                     State Information Commissioner
