STATE INFORMATION COMMISSION, PUNJAB
SCO No. 84-85, 2nd Floor, Sector 17-C, CHANDIGARH.

Shri K.C. Singal, 524, Gurbax Colony,

Street No.5, Patiala.




         _______ Complainant.

      




Vs.

The Public Information Officer,

o/o the State Public Information Officer-cum-Excise 

and Taxation Commissioner, Punjab, 

Bhupindra Road, Patiala.



         _______ Respondent.

CC No. 1782 of 2010

ORDER



The complainant had sought information on 19.5.2009 from the PIO/Excise and Taxation Commissioner, Punjab, Patiala on the following points pertaining to the years 2008-09 and 2009-10:-
1. “The period during which Shri Amrik Singh remained posted as D.E.T.C (Joint Director) at Bathinda.

2. The total number of appeal cases decided by him at Bathinda.

3. The details of cases alongwith the name of the counsels, which were decided in favours of the appellants, against the appellants and remanded.

4. The copies of the appeal orders in the above cases.

5. The period during which Shri Amrik Singh remained posted as D.E.T.C. (Appeals) or as Joint Director at Patiala.

6. The total number of appeal cases decided by him at Patiala in the above capacities.

7. The details of cases alongwith the name of the counsels, which were decided in favour of the appellants, against the appellants and remanded.

8. The copies of the appeal orders in the above cases decided at Patiala”.
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2.

After protracted correspondence between the information-seeker and the respondent-public authority, the information was furnished, except on the two issues, which are now under contention in the present complaint petition.  These two issues are:-

(i)
Names of the counsels who appeared in various cases, which were decided in favour of the appellants, against the appellants or remanded.

(ii)
Copies of the orders passed by Shri Amritk Singh, Deputy Excise and Taxation Commissioner in first appeals before him, while posted at Bhatinda/Patiala during the period 2008-09 and 2009-10.

3.

The complainant alleges that the above information has been wrongly denied.  His plea is that Shri Amrik Singh, Deputy Excise and Taxation Commissioner-cum-Joint Director and the respondent No.5 (Shri Rajeev Garg, Assistant Excise and Taxation Commissioner, PIO of the Department) are both public authorities under The Right to the Information Act, 2005. The  information sought by him is held by or under their control.  It was further pleaded that the queries raised by him fall within the meaning of ‘information” as defined in Section 2 (f) of the Act ibid, which defines information as any material in any form including records, documents, orders, reports, papers etc.  Denial of information by the respondent, therefore, amounts to willful denial without any reasonable cause and would attract a penalty under Section 20 of the Act ibid.

4.

The respondent on the other hand submitted that all the information which could legally be disclosed under the Right to Information Act, 2005 was furnished to the information-seeker.  However, the information on the two issue mentioned in para-2 above has been withheld under the Act. It was argued that names of the counsels, who appeared in different cases/appeals before DETC cum  Joint  Director,  are  not  maintained  as  such  in  the  record  of  the  public 
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authority.  Names of the counsels could be traced from the Vakalat Namas, which may have been filed in each appeal case. However, the PIO is under no legal obligation to conduct a search of the record of all the appeal cases, collect, tabulate and collate the information and thereafter supply it to the information-seeker.

5.

As regards copies of the orders passed by Shri Amrik Singh, Deputy Excise and Taxation Commissioner, it was pleaded that the information is exempt from disclosure under Section 11 of Act ibid as it pertains to third parties, who are dealers registered with the Excise and Taxation Department. They are unknown to the present complainant.  Further, it was argued that disclosure would also be exempt under Section 8(i)(d) of the Act ibid, because an assessment order under the VAT Act is based on commercial activities of a dealer.  Commercial confidential information and trade secrets are exempt from disclosure under Law.  It was also pleaded that a fiduciary relationship exists between the appellate authority and dealers and any disclosure of the information to a third party would violate trust and the confidence reposed in the appellate authority.  The respondent also relied upon on the provision of Section 8(i)(j) of the Right to Information Act, pleading that the Appellate Authorities’ orders are passed qua individual parties/dealers and these contains personal information, disclosure of which has no relationship to a public activity or interest. Any disclosure would amount to unwarranted invasion of the privacy of the individuals.  Lastly, it was argued that Sections 50 and 69 of the Punjab VAT Act prohibit disclosure of information pertaining to VAT cases.



6. 

The respondent has also cited a number of authorities, in support of the above contentions. These are mentioned below:-

(a)
Shri Ajay Kumar vs. Customs Department (FileNo.CIC/AT/A/2009/000411 decided on 30.6.2010 by Ld. Central Information 
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Commissioner, Shri A.N.Tewari.)  In this case, the information-seeker had raised queries pertaining to 12 containers imported by third party importers. It was held that, “since the matter has strong third party aspect to it, it was necessary for the respondents to consult the third parties under Section 7(7) and Section 11(1) of the RTI Act.” The case was remanded back to the appellate authority to hold third party consultation and thereafter decide the issue on merit.

(b)
Shri Manoj Kumar Kamra vs.  Punjab National Bank, Jaipur (Appeal No.17/IC(A)/2006 decided on 28.3.2006 by Ld. Central Information Commissioner, Shri M.M. Ansari).  In this appeal, the information seeker was asking for the copies of valuation report of the last two years of immovable assets of borrowers.  The information was denied by the PIO on the grounds that details of the properties of the borrowers is personal information, the disclosure of which is exempt under Section 8 (1) (j) of the Act.  Ld. Central Information Commissioner accepted the plea and held that there is no bonafide public interest in disclosure of valuation reports submitted to the bank by the borrowers.

(C)
Shri Chetan Kothaari vs. CPIO/UTI Technology Services Ltd. (File No. CIC/SM/A/2009/000725 decided on 1.4.2010 by Ld. Shri Satyananda Mishra, Central Information Commissioner).  In this case the information-seeker requested the PIO for a number of information concerning issue of PAN cards to citizens.  Information pertaining to names, addresses etc. of PAN holders was withheld under Section 8 (1) (e).  The Central Information Commission up held the order of withholding of this information the grounds that it is a third party information, private and personal in nature, having no relationship with any public activity or interest.

(d)
Shri Rohni Prasad vs. CPIO/UCO Bank (Complaint No.CIC/SM/C/2009/000978 decided on 5.4.2010 by Ld. Central Information Commissioner  Shri  Satyananda  Mishra).  In  this  case, the information-seeker 
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asked   details    regarding   the    Bank    accounts    of    a    police    constable. The information was denied as it pertained to account details of a third party customer of the bank, relying on 8 (i) (d) and 8 (i) (j).  The decision was upheld by the Central Information Commission with the observations that mere claim by the information-seeker about the lack of integrity on the part of a public servant cannot be a ground enough for disclosing the bank account details of a third party.  It was further held that the information-seeker should approach the State Government authorities such as Lokayukta.

(e)
Shri Santosh Kumar Giri vs. CPIO/Canara Bank (File No.CIC/SM/A/2009/000769 decided on 5.4.2010 by Ld. Central Information Commissioner Shri Satyananda Mishra).  In this case, the information seeker sought details about three demand drafts (DDs) purchased by a company.  The CPIO refused to part with the information, claiming exemption under Section 8(1) (e) and 8(1)(j) of the Right to Information Act.  It was held that as the information seeker had not given any evidence to show that he had an authorization from the original purchaser of the Demand Drafts to seek the information, the information cannot be given.

(f)
Shri Yogesh Mahajan vs. PIO/Assistant Excise and Taxation Commissioner (AC-782/2009 decided on 6.1.2009 by Ld. State Information Commissioner, Lt. Gen. P.K. Grover).  In this case the information-seeker alleged evasion of excise duty/sales-tax and sought information.  The respondent took plea that the information was voluminous and sought exemption under Section 7(9) of the Right to Information Act, 2005.  It was held “the respondent has justified that provisions of information as per the format was voluminous task and the respondent did not have enough resources to provide the same.  This provision of information would disproportionate divert resources of the respondent”.  The information-seeker, however, was allowed an opportunity to inspect record and obtain information.
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7.

The respondent has also pleaded that the information seeker should have moved the first appellate authority, rather than approach the State Information Commission directly.  The complainant has not availed of the alternate and efficacious remedy of the first appeal and therefore, the complaint should be remanded for hearing and disposal by the first appellate authority, it was pleaded. In support of this contention, the respondent relied upon two decisions of the Central Information Commission, both delivered by Ld. Shri Shailesh Gandhi.  In the first case bearing No.CIC/SG/C/2009/000697/3948 decided on 30.6.2009 in Rupesh Minani vs. Kendriya Vidyalaya No.1, it was held that the complainant has not used the alternate and efficacious remedy of first appeal under Section 19 (1) of the Act ibid and consequently, the first appellate authority had no chance to review the PIO’s decision as envisaged under the Act ibid.  Therefore, the case was remanded to the first appellate authority with a direction to decide the issue in accordance with the provisions of the Act ibid, after giving all the concerned parties opportunity to be heard.  A similar decision was given in CIC/SG/C/2009/000699/3946 decided on 30.6.2010 in Chief Electoral Officer (T) vs. PIO/Chief Election Officer.  The Ld. Central Information Commissioner remanded the case to the first appellate authority on the ground that the complainant had directly approached the Central Information Commission without exhausting the alternate remedy of the first appeal.

8.

I have heard the parties and gone through the record.  The law is well settled on the scope of the legal obligation of PIOs to furnish information. A PIO is statutorily bound to furnish, on a request from an information seeker, information as defined in Section 2 (f) of the RTI Act, as held by or under the control of the concerned public authority, provided it does not fall under an exemption clause as detailed in Sections 8 and 9 or Section 24 of the Act ibid. The law, however, does not impose any legal obligation to create, rearrange,   restructure   or   even   tabulate   information / data   from     record; 
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‘information’ is to be supplied as it exists with the concerned public authority.  The provisions of Section 7 (9) of the Act must be interpreted to mean that information is to be supplied in the form in which it is sought by an information seeker, provided, in the first instance, it exists. 



In the present case, for example, if a list of names of Advocates / counsels who appeared in Appeal cases before DETC is held by or maintained by the respondent public authority, it shall have to be supplied to the information seeker. However, if such a list of names of Advocates is not maintained by the public authority, the respondent PIO would be under no duty to conduct a search of the record of all Appeal cases decided by DETC, cull out the names of Advocates from the Vakalat Namas, make a list of the names of Advocates / counsels which were decided in favour of the appellants, against appellants or remanded etc, and thereafter furnish the list of names of the Advocates to the present information seeker. 



However, copies of the Vakalat Namas which were filed in Appeal Cases could be obtained by the information seeker, subject to the provisions of the Act ibid.  These Vakalat Namas are ‘information’ within the meaning of Section 2 (f) of the Act, held by or under the control of the concerned Public Authority. 



To further illustrate the import of the provisions of Section 7 (9), let us take an example.  If the information exists in the form of a paper, it can be photocopied and supplied, or scanned on computer and given in the form of a CD, if so requested by an information seeker, provided it would not disproportionately divert the resources of the public authority or would not be detrimental to safety / preservation of record in question. However, if the information asked for does not exist in the form of a paper / document, the PIO is not expected to first create the document / paper and thereafter furnish it in the form of a photocopy or CD.
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In the present case, since no list of names of Advocates who appeared in Appeal case decided by DETC is held or maintained by the Public Authority, it must be held that the respondent was well within the confines of law in denying this information to the present complainant. 

9.

I am also unable to agree with the proposition that an information-seeker must exhaust the remedy of first appeal to the departmental appellate authority under Section 19 of the Act, before availing the remedy of Section 18 of the Act ibid.  Sections 18 and 19 of the Act provide two alternate remedies.  It is for an information-seeker to choose any one of these; he may move the first appellate authority under Section 19 or approach the State/Central Information Commission, as the case may be, under Section 18.  To interpret the provisions of the Act in any different way would make Section 18 redundant because, in any case, Section 19 provides for a second appeal to Information Commission, against an order of the first appellate authority. 

10.

 This issue was considered and settled by us in CC-3033/2009 in Surinder Kumar vs. PIO/Excise and Taxation Commissioner, Punjab, Chandigarh, wherein it was held that :-

“5.1 
However, the respondent’s objection is untenable.

The Legislature, in its wisdom, has incorporated two independent remedies and routes for citizens, who may feel let down by a PIO. Section 18 of the RTI Act confers an original jurisdiction on the Commission, whereas Section 19 is an appellate jurisdiction, exercisable only after the remedy of first appeal has been exhausted. It is an established principle of interpretation of law that provisions of a Statute  are to  be  so  construed  as  not  to 
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render any part of the statute redundant. So construed, Section 19 of the Right to Information Act confers a specific right on an information seeker to evoke the appellate authority, first at the level of the departmental officials and thereafter a second appeal to the Commission. Section 18 of the Act ibid confers a right on the information seeker to directly complain to the Commission, bypassing first appellate authority, subject to satisfaction of the conditions mentioned therein. Section 18 is an enabling general provision to initiate an inquiry, if there is a reasonable ground to enquire, on a request made by an information-seeker. The right to complain under Section 18 is not contingent or conditional on first exhausting the remedy of an appeal under Section 19. The scope and the ambit of the remedies conferred by Section 18 and Section 19 are independent of each other. They differ in their content and scope. Section 19 is, in fact, much wider in empowering the Commission, though powers of civil procedure code enjoyed under Section 18 are missing under Section 19 of the Act.  An appeal under Section 19 would lie as a matter of right whereas proceedings under Section 18 are initiated only if the Commission is satisfied that there are reasonable grounds to enquire into the matter.

Exhausting the remedy of an appeal under Section 19 is not a precondition for filing a complaint for inquiry under Section 18.  Under Section 18, it is enough that an information seeker has been refused access to any information or was not given a response to his request or has been given incomplete, misleading or false information under the Right to Information Act etc, for a complaint to lie direct to the Information Commission.” 
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11.

In the present case, the information-seeker was given incomplete information. He has the right to move the State Information Commissioner under Section 18 (1) (e).  The respondent has not contested the fact that the information on the two issues mentioned in para-2 above of this order was denied to the information-seeker.  I am, therefore, satisfied that there are reasonable grounds to enquire into the matter and therefore hold that the present complaint is maintainable Section 18 of the Act.

12.

Coming to the merits of the case, it is relevant to note that the DETC, while hearing an appeal under the VAT Act acts as a statutory authority.  It is a quasi-judicial forum.  The decisions given by such an authority not only adjudicate the issues involved qua the private parties, but may also lay down precedents to be followed in future cases. The decisions in such statutory appeal cases, once judgment is announced, are considered to be in public domain. These are often reported / cited in Legal Journals. The respondent, in fact, in his written submissions has given a long list of appeal cases decided by DETC, which have been published and reported in journals. It is a settled principle of jurisprudence that orders/judgments of statutory authorities and courts lay down precedents, to be followed in future cases. There is, thus, a sound reason to make such judgments public. 

13.

Reliance by the respondent on the provisions of Sections 50 and 69 of the VAT Act is of little help. Section 50 opens with the words, “Notwithstanding anything contained in Section 69…”, thus superseding the provisions of Section 69. Section 50 (2) further makes it clear that the prohibition against publication / disclosure is applicable only, “until the time for presenting an appeal to the appropriate appellate authority has expired, if the appeal has not been filed or if the appeal has been filed, the same has been disposed of”.  Besides, what is being disclosed under the RTI Act is not the statements made or return furnished 
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or accounts and documents produced or evidence recorded under the VAT Act, but the copies of the orders passed by the appellate authority. 



 In any case, Section 22 of the RTI Act supersedes the provisions of any other law for the time being in force. The RTI Act has an overriding effect. The information, therefore, cannot be held back on the strength of the provisions of the VAT Act.
14.

There is also no merit in the argument that proceeding before the 
District Excise and Taxation Commissioner in VAT cases are in fiduciary relationship.  A fiduciary relationship is in the nature of a trust existing between a trustee and cestui que trust. The person occupying the dominant position of trustee exercises his authority/power for the benefit of cestui que trust. 
An appellate authority, exercising statutory powers under the VAT Act is required to discharge his duties according to the provision of law, rather than act as a trustee to protect the interests of a party in Appeal before him. In any Appeal Case, there would always be two parties to the case. The presiding officer, in this case the DETC, is to protect the interest of which party, as a trustee? The DETC is the judge, not a lawyer for the VAT dealer. Whatever fiduciary relationship may exist between the lawyer and his client, there is none between the judge and parties to a case before him. If fiduciary relationship applied to judicial/quasi judicial proceedings, no order of such judicial/quasi judicial authorities could ever be made public.

15.

However, I do find some weight in the plea of the complainant that an order under VAT Act may contain information which is of commercial confidence / trade secrets. VAT is imposed on commercial transactions and the concerned private firm may be called upon by the assessing / appellate authority to disclose details of his business transactions, which may contain commercial 
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confidential information, in which case it may qualify for exemption under Section 8 (1) of the Act ibid. It would depend upon the facts of each case. 

16.

Further, provisions of Section 11 would be attracted. The present complainant is seeking information which relates to third parties. The information was submitted by parties unknown and unconnected to the present complainant. It is also relevant to note that Section 8(2) of the Right to Information Act, 2005 provides that notwithstanding  the  exemptions  listed  in  Section  8(1),  a public  authority  may   allow access to information, if public interest in disclosure out ways the harm to protected interests. In view of the provision of Section 8(2) read with Section 11, therefore, it would be legally incumbent on the PIO to give notice to third party to whom the information relates and invite third party’s submissions regarding whether the information should be disclosed and such submissions of third party shall be kept in view while taking a decision about the disclosure of information.  This procedure will take care of the protection given to information of commercial confidence / trade secrets, as envisaged under Section 8(1) (d) and also reconcile any conflict between invasion of privacy and larger public interest.  The respondent, therefore, should follow the procedure laid down under Section 11 of the Act, before proceeding further in the matter. He shall finalise the case within one month.
17

Coming to the question of penalty under Section 20 of the Right to Information Act, I hold that withholding of partial information by the PIO in the present case was not malafide. Complicated legal issues were involved in this case. Information was withheld by the PIO under a mistaken interpretation of law.  There was no willful denial of the information. Therefore, there shall be no penalty in the present case.








            (R.I. Singh)

August 17, 2010




Chief Information Commissioner
    







  Punjab

