STATE INFORMATION COMMISSION, PUNJAB
SCO No. 84-85, Sector 17-C, CHANDIGARH.

(www.infocommpunjab.com)

Shri Sardavinder Goyal, Advocate,

H.No.397, 2nd Floor, Sector 9, Panchkula.


      -------------Complainant.

Vs.

The Public Information Officer

o/othe Managing Director, 

Adesh Institute of Medical Science and Research,

Barnala Highway, Bathinda (Punjab).



    -------------Respondent.

CC No. 1312  of 2011

ORDER



The complainant vide an application dated 9.3.2011 addressed to the respondent-Adesh Institute of Medical Sciences and Research Bhatinda sought information on 13 issues.  His request, however, was rejected by the respondent.  Aggrieved, the information-seeker has moved the State Information Commission under Section 18 of the Right to Information Act, 2005.

2.

The plea of the appellant is that Adesh Insitutte of Medical Sciences and Research Bhatinda  is being run by Adesh Foundation and it is a public authority within the meaning of Section 2(h) of the Act ibid for three fold reasons as summed up below:-

(1)
The institute is receiving substantial financial assistance from the Government in so far as it is getting::-
(a)
Rebate from income tax under Section 80(gga) of Income Tax Act for donations made by the public.

(b)
Respondent-institution is exempted from paying any income tax on income up to Rs.1.00 crore under Section 10 of the Income Tax Act.

( c)
The institute is exempted from payment of stamp duty and fee for purchase and transfer of land.

(2)
Secondly it was argued that the institute is controlled by the Government within the meaning of Section 2(h)(d)  of the Act ibid.  It was stated that the Oxford Dictionary defines the word “control” to mean ,guide, to govern, to check, to restrain etc.  The institute is affiliated to Baba Farid University of Health Science and is recognized by the All India Medical Council. Both these bodies exercise control over the affairs of the respondent-institute.
(3)
Thirdly, it was argued that the institute performs public functions. The respondent relied on the decision of the Hon’ble Delhi High Court in Purnaprajanya Public School vs. Central Information Commission.  It was argued that educational institutions can never be separated from public authorities as the Right to Education Act is application to private educational institutes.

3.

The respondent on the other hand denied that, it is a public authority within the meaning of the Right to Information Act, 2005.  It was pleaded that Adesh Institute of Medical Sciences and Research is a private institute and it does not receive any finance from government.  The complainant, it was pleaded, has some vested interest in filing the complaint seeking information to which he is not entitled under the Right to Information Act, 2005.  It was further pleaded that Adesh Institute of Medical Education and Research is being run by Adesh Foundation, which is a registered society under the Societies Act.  The society started Adesh Institute of Medical Sciences in the year 2005 and since then, it is incurring loss and therefore, there is no question of getting any rebate on income tax.  It was further stated that the respondent-institute is currently not receiving any donations nor it has availed of any stamp duty as it has paid the requisite duties as required by law.  It was also averred that Medical Council of India and Baba Farid University of Health Sciences do not control the affairs or management of the respondent-institute and they have no power to interfere in the day-to-day affairs of the respondent-institute and that being a purely private unaided institute, it is outside the ambit of Act ibid. Its governing body does not have govt. nominations on it.
4.

During the course of hearing, the appellant placed on record certain documents vide a representation dated 15.3.2012 received in the commission vide diary No. 4137 dated 15.3.2012.  These documents include computer print outs taken from the website of the respondent-institute and contain information relating to College of Para Medical, Adesh Instittue of Bio Medical Sciences, Adesh Institute of Medical Sciences and Research.  In addition, a copy of the model constitution of the Governing bodies of private technical institutions as per the instruction issued by the All India Council for Technical Education and a copy of the notification dated 27.3.2006 containing the Punjab Private Health Sciences Education institutions (Regulation of admission, fixation of fee and making of reservation) Act, 2006 were placed on record.  A copy of the Medical Council of India establishment of Medical College Regulation, 19999 was also brought on record.

5.

Relying on the above mentioned documents, the appellant has tried to build a case that since Baba Farid University of Health Sciences and Medical Council of India regulate admissions to the medical college, its fee structure and grant recognition to the institution and control other related affairs, the respondent is “controlled” within the meaning of Section 2(h)(d) of the Act ibid and therefore it is a public authority.  Relying on the Regulation of All India Council for Technical Education, it was argued that Government nominees are nominated on the governing body of the institute.

6.

The respondent has also relied on number of decisions of this Commission and of the Hon’ble Delhi High Court and also on the decisions of the Hon’ble Punjab and Haryana High Court  in Ravneet Kaur’s case (AIR-1988 P&H-1).

7.

I have heard the parties and gone through the record.  Admittedly, the respondent institute is a private registered society.  Apart from alleging that it receives substantial financial assistance directly or indirectly, the complainant has not placed on record any evidence to establish that the parent society in fact is receiving such financial benefits.  The respondent on the other hand has denied in its written reply that it is receiving any financial assistance or tax exemption or tax benefit or any other statutory exemption of duty from Government. In view of this categorical denial by the respondent and in the absence of any proof or evidence to the contrary, .It must be held that there is no evidence on record to prove that the respondent-institute or its parent foundation is receiving substantial financial benefit direct or indirect from the Government.
8..

The argument that the Government controls the respondent institute, is also not sustainable in view of the judgment of the Bombay High Court where it was held, “Reliance placed by learned counsel for respondent No.2 about ‘control’ in the matter of admissions, fees, regulations etc. In my opinion is misplaced.  In my opinion the word ‘contro’ use in the definition is in a sence of control over the management of the petitioners.  The control  in making admission, deciding fees structure or implementing reservation policy, if any, or asking the petitioners to implement a scheme of Central/State Government  in respect of higher education of research and development is not the control in that sense.  The term ‘control’ used in the definition is for control over the management and affairs and running of the petitioners and its its institution.  There is nothing on record to show that either of the two institutions, namely petitioners are being rukn insofar as its management and affairs are concerned either directly or indirectly by the Government.  Therefore, the control over fees structure, admissions, new course tec. Will have be distinquished from the term ‘control’ that is contemplated by the definition.  I, therefore, hold that none of the petitioners are controlled by the appropriate government.

7.

Insofar as petitioner NO.1 public trust is concerned, the same is also not controlled in strict sense of the term, as I have discussed herein before.  Petitioner No.1-public trust is not run by the Government either directly or indirectly and its management and affairs are controlled by the trustees.   No doubt, public trusts are subject to regulatory measures to be found in the Bombay Public Trusts Act.  But this does not mean that either the Charity Commission or the appropriate Government controls this public trust by virtue of the fact that such public trust is registered under Bombay Public Trusts Act and regulatory provisions are made applicable.  And that by itself cannot be said to be control over the management and its affairs either directly or indirectly.  The regulation of fee structure or permission to start new course of admission to the college by the Government and its machinery is again not a control to run petitioner No.2 college or the management and affairs of the petitioner No.1-Trust.” [2009(6) MHLJ-85].  Nagar Yuwak Shikshan Sanstha Vs. Maharasthra State Information Commission”.
9.

Likewise, the Right to Education Act is not applicable to Medical Education Institutes.  The judgment of the Hon’ble Punjab and Haryana Higth Court in Ravneet Kaur’s case was given in exercise of Writ Jurisdiction of the Hon’ble High Court. The present Commission is a creation of a statute and it is bound by its provisions.  The concept of ‘public authority’ as defined in Section 2 (h) of the RTI Act is based on two fundamental factors. First, what is the nature of the origin of the organization or institution; whether there is an umbilical cord tracing its birth to the Constitution or a Statue or to a governmental order. Secondly, whether the concerned institution is controlled or is substantially financed by government, directly or indirectly. In other words, a public authority is a body that either is a creature of governmental mechanism or is controlled or funded by it. The rationale behind this definition is that governmental bodies are public bodies and therefore must be subject to public scrutiny. Likewise, if government controls a body or public funds flow to such bodies, they must also be made answerable to public. The nature of functions performed by a private organization, by itself, is immaterial. Private educational institutions undoubtedly discharge public welfare functions. However, that is not enough to bring them within the ambit of public authority unless, of course, governmental funds flow to them or government controls them. The concept of a ‘public authority’ as the one performing public functions, irrespective of it origin or ownership or funding, is alien to Section 2 (h) of the RTI Act.  

10.

The respondent has also placed reliance on the decision of the Hon’ble Delhi High Court in WPC 6129/2007 and related matters in the case of Kribhco vs. Ramesh Chander Bawa and others decided on 14.5.2010.  The Hon’ble Delhi High Court while examining whether multi State Cooperative Societies like Kribhco are public authorities within the meaning of the Right to Information Act, 2005, held that the word “Control” under Section 2(h) of the Act has been used without any qualification as to the degree of control.  Therefore, it is not enough to show that there is “no deep or pervasive control”.  The question is not whether there is deep control but whether there is dominance by appropriate Government or whether Government’s nominees/directors are in majority.  If they are, no doubt, it would indicate that the entity is a public authority, but if they are not, that does not mean that the entity for that reason is not a public authority under the Act ibid.  Hon’ble Delhi High Court held  “44.  Therefore, the absence of any adjective like “deep” or “pervasive” qualifying the word “controlled” in Section 2(h) of the RTI Act, means that any control over the body by the central government will suffice to make it a ‘public authority’.  On a reading of Kribhco’s byelaws, it is not possible to come to the conclusion that there is no control over the affairs of Kribhco by the Central Government.  It was contended that Government of India no longer holds 51% of the paid-up share capital and, therefore Section 122 and 123 the Central Government cannot issue directions, it can still make rules under Section 124 for various matters governing the functioning of Kribhco.  Even if Kribhco has repatriated a substantial investment in its share capital by the Government of India, the latter still holds 48.38% of the total paid-up share capital of Kribhco.  It would, therefore, not cease to be a “public authority” as this extent of shareholding is sufficient for government to ‘control’ Kribhco.  Financing through investment in share capital which is of a ‘substantial’ kind cannot be ignored in this context.  Also, the mere fact that the extent of shareholding might come down to less than 50% at a given point in time is not relevant.  That Kribhco is amendable to government control through various devices as spelt out in the MSCS Act itself, is what is significant.  For the above reasons, this Court upholds the decision of the CIC that Kribhco is a public authority for the NCCF.”

11.

    The complainant relying on this authority argued that the respondent must be declared a public authority because Baba Farid University of Health Sciences and Medical Council of India control the affairs of the respondent Medical College.  

12.

I am unable to agree with this line of argument.  The decision of the Hon’ble Delhi High Court is given in the context of multi state cooperative societies.  In the present case before the Commission, the Government exercises no control over respondent, what to talk of any deep or pervasive control.  The Government has no nominee on the governing body of the respondent-institute, nor does it participate in the management process of the Medical College.  Application of the regulations of Baba Farid University of Health Sciences or Medical Council of India would not amount to control of the affairs of the institute.  If that were so, then every driver of a private vehicle on Indian roads would become a public authority, because he is regulated by government. He is granted a license by the Government to drive, there are regulations controlling registration of vehicle and specifications of the chassis etc and above that there are statutory traffic regulations which the driver must observe.  Such an interpretation would lead to an absurd situation. The distinction between the “regulation” and “control” is very obvious. These two are different and distinct words.


In view of the above discussion, I have not hesitation in holding that there is no evidence on record that the respondent institute is substantially funded or controlled by the Government.  Therefore, the respondent is not a public authority and the complaint case is closed.



























( R.I.Singh)


Dated: 16.05.2012




Chief Information Commissioner










Punjab.


STATE INFORMATION COMMISSION, PUNJAB
SCO No. 84-85, Sector 17-C, CHANDIGARH.

(www.infocommpunjab.com)

Shri Ramesh Kumar, Clerk, 

c/o Sutlej Cooperative House Building Society Ltd.,

Friends Colony, Chandigarh Road, Vill. Ramgarh, Ludhiana.
      -------------Appellant

Vs.

The Public Information Officer

o/o the President, Sutlej Cooperative House Building Society Ltd.,

Friends Colony, Chandigarh Road, Vill. Ramgarh, Ludhiana.

FAA-  the President, Sutlej Cooperative House Building Society Ltd.,

Friends Colony, Chandigarh Road, Vill. Ramgarh, Ludhiana. 
     -------------Respondents.

AC No. 1407 of 2011

ORDER


Information has been furnished to the appellant.  The only issue left for decision is whether it is a fit case for imposition of penalty.  A notice under Section 20 of the Right to Information Act, 2005 was issued  to the respondent-PIO on 13.3.2012 calling upon him to explain why penalty should not be imposed. The appellant had sought information on 2.7.2011 but information was only supplied in the month of May, 2012.
2.

I have heard the parties and gone through the record.  The plea of the PIO/Sutlej Cooperative House Building Society is that information has been given because the present appellant is an employee of the cooperative society, but respondent is not a public authority within the meaning of Section 2(h) of the Act ibid.  The stand of the respondent is that the Sutlej Society is a registered body under the Cooperative Societies Act and it does not receive any financial assistance from the State Government.  Such societies are private bodies. In any case, the issue whether the cooperative societies fall within the ambit of the Act ibid is subjudice in the Hon’ble Punjab and Haryana High Court as a number of LPAs are pending.  In view of this, it was argued that the question whether cooperative society is a public authority or not is still to be determined by the Hon’ble High Court.  Penalty, therefore, would  be an extreme step in the present circumstances.
3.

Information stands furnished to the appellant.  Delay in providing the information, considering the plea of the respondent may not be considered unreasonable.  The Hon’ble High Court is seized of the issue in number of LPAs filed before it. The respondent PIO has given a reasonable explanation for the delay.  I accept the same and close the case.









( R.I.Singh)


Dated: 16.05.2012




Chief Information Commissioner










Punjab.


