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SCO No. 84-85, Sector 17-C, CHANDIGARH.

(www.infocommpunjab.com)

Shri Parbodh Chander Bali,

16, Shiv Nagar, Batala Road, Amritsar-143001.









      -------------Complainant.





Vs. 

The Public Information Officer

o/o the District and Sessions Judge, Amritsar.


    -------------Respondent.

CC No. 1348   of 2011

ORDER



The complainant in this case had moved an application on 20.3.2011 to the PIO/District and Sessions Judge, Amritsar seeking information on seven issues as per the detail given in his application.  Primarily, he had made queries regarding implementation of provisions of Section 4 of the Right to Information Act, 2005 which casts a responsibility on every public authority to make certain suo-motto disclosures and maintain and publish details as per the provisions of Section 4 of the Act ibid.  The complainant in his RTI query wanted to know how record relating to Section 4 is up-dated on the website of the respondent-public authority. He has pointed out certain deficiencies in the maintenance and upkeep of the website.  By drawing attention to these deficiencies, he wanted to know the reasons why these deficiencies were not being removed.

2.

Notice was issued to the respondent-PIO who filed a written reply dated 30.5.2011 denying the allegation that the PIO did not furnish information within 30 days.  It was submitted that the information-seeker had submitted a fee of only Rs.10/-  in the shape of an IPO alongwith his application dated 20.3.2011.  However under the Rules notified by the Hon’ble Punjab and Haryana High Court, the minimum application fee is Rs.50/-.  Therefore, the applicant was informed vide PIO’s letter No.2768 dated 5.4.2011 pointing out the deficiencies and advising him to deposit the minimum application fee.  It was further submitted that e-mail IDs of judicial officers had already been intimated to the information-seeker in compliance with the order dated 28.7.2011 passed by this Commission in another case.  Details of information on the website of the Sessions’ Division were also intimated to the information-seeker vide letter No.8151 dated 7.10.2010.  Lastly the respondent pleaded that as per the order of the Hon’ble High Court of Bombay at Goa in CWP No.419/2007 in the case of Dr. Celsa Verma vs. Goa State Information Commission, the Hon’ble Court has held that the definition of information cannot include within its fold, answers to questions “why”, which would be the same thing as asking the reasons or justification of a particular thing.  The Court had held that PIO cannot be expected to communicate to citizens, the reasons why a certain thing was done or not done in the sense of justification because the citizen makes a requisition about the information.  Justifications are made within the domain of adjudication authority and cannot be clarified as information. 
Relying on the above arguments, the respondent submitted that the complaint is not maintainable.

4.

The complainant, however, denied having received any letter from the respondent-PIO asking him to deposit application fee of Rs.50/-.  Nevertheless the complainant pleaded that he had deposited the RTI fees of Rs.40/- through IPO on 17.6.2011 and that thereafter complete information ought to have been furnished to him.  Since the information was not furnished, it was pleaded that a direction should be given to the respondent to furnish the same.  The complainant further pleaded that discrepancies in suo-motto disclosure of the information should be got removed at the earliest.

5.

I have heard the parties and gone through their record.  The present case is by way of a complaint under Section 18 of the Right to Information Act, 2005. The Full Bench of this Commission in CC-461/2011 has held that under Section 18 of the Act, there is no provision to empower the commission to direct a PIO/public authority to supply information being asked for by a citizen.  Similar view was held by Hon’ble Gujarat High Court in Ahmedabad Education Society and another vs. Union of India and others (Special Civil Application NO.23305 of 2007 decided on 28.11.2007).
6.

In view of this, the Commission is not competent to give direction to the respondent to furnish the information. The complainant will have to move via route provided under Section 19 of the Act ibid to get it.

7.

The only issue left,  to be gone into in the present complaint is whether there was a delay on the part of the PIO. In this regard, the complainant himself has admitted that he deposited the balance requisite fee of Rs.40/- on 17.6.2011.  The respondent, thereafter, furnished the information, except the queries which pertains to “why” or “reasons”. The respondent has cited the decision of the Hon’ble Goa High Court and a similar view has also been taken by the Central Information Commission.  Consequently, the queries of the information-seeker where he is seeking reasons as to why there are discrepancies in suo-motto disclosure need not be furnished.  Information has been defined in Section 2(f) of the Act ibid and it is only matters which fall within this definition, which are to be replied to or supplied as information by the respondent to the complainant. 
8.

 Coming to Section 4, it is observed that every public authority was statutorily required within 120 days from the enactment of the Right to Information Act, 2005 to publish all relevant details listed out in section 4(1) of the Act.  Failure to do so, would amount to a statutory breach.  It would, therefore, be appropriate to give direction to the respondent to remove the deficiencies at the earliest and publish all the particulars which are required to be done under Section 4 of the Act ibid, without further delay
8.

Before concluding, we may also place on record appreciation of the public spirited effort of the present complainant who has made the effort to move the Commission to bring public disclosure by the respondent in conformity with the provisions of law.

9.

With the above observation, the complaint case is closed. 








              (R.I. Singh)

August 11, 2011.





Chief Information Commissioner

p








   Punjab
STATE INFORMATION COMMISSION, PUNJAB
SCO No. 84-85, Sector 17-C, CHANDIGARH.
(www.infocommpunjab.com)

Shri Sardavinder Goyal, 

Advocate, H.No.397, 2nd Floor, Sector 9,

Panchkula.







      -------------Complainant.





Vs. 

The Public Information Officer

o/o the Director Gian Sagar College, Chandigarh-Patiala Road,

Banur, District SAS Nagar.





-------------Respondent.

CC No. 57 of 2011

ORDER



The complainant had moved an RTI application on 28.1.2011 to the Director, Gian Sagar College, Banur seeking information on 11 issues listed in his application.  The information was denied by the respondent-college on the ground that Gian Sagar College, Banur is a privately owned body, not owned, controlled or substantially financed directly or indirectly by the funds provided by the Government and thus it is not a public authority within the ambit of Section 2(h) of the Right to Information Act, 2005. 
Aggrieved the information-seeker moved the State Information Commission by way of the present complaint under Section 18 of the Act ibid.  I have heard the parties and gone through the record.

2.

The plea of the complainant is based on the following grounds:-

(i)
That the respondent is a charitable trust registered under the Societies Registration Act, 
but is availing substantial concessions and benefits under various laws including:-


(a)
Benefit under Section 80(g) of the Income Tax Act, 1995 as donations made to 
the respondent are exempt from income tax. 



(b)
Profits made by the respondent up to Rs.1.00 Crore in a financial year are 


exempt from income tax under Section 10(23) of the Income Tax Act, 1961.

(c)
Trusts and charitable bodies have been exempted  from payment of duty on all 


sale-purchase transactions of land vide Punjab Government under the relevant 


law.

(ii)
Secondly, the complainant relied on the decision of this Commission in 

CC-2821/2010 in Er. Ajit Singh vs. PIO/Managing Trustees/Dream and Beauty 
Charitable Trust dated 12.5.2011 in which reliance was made on the authority 
reported in 2009(3) Civil Court Cases 273 (Kerala) and 2008(4) Civil Court Cases 
(Allahabad)-352. The Kerala High Court had had held that the word Non Government 
Organizations substantially financed directly or indirectly by the funds provided by 
appropriate Government under Section 2(h) of the Right to Information Act, 2005 
takes 
within its sweep all funds provided by appropriate government either from its own bag or 
funds which reach societies through appropriate Government or with its concurrence or 
clearance.  The Hon’ble Court held that “provided” means to make ready before hand, to 
procure supplies. If you provide something that someone needs it, you give it to them or 
make it available.  The Hon’ble Court, therefore, held that it is sufficient that fund 
reaches a society as a result of action taken by the Government, thereby making 
available the 
necessary finances that may be required by the Society for its activities.
(iii)
Thirdly it was argued that the respondent college is affiliated and recognized by Baba Farid University of Medical Education and by the Medical Council of India.  The University and Medical Council of India have laid down elaborate conditions and criteria for recognition/affiliation and these conditions have to be satisfied by each institution, before it is granted affiliation/recognition.  Recognition virtually amounts to intrusive control in the working of the Medical College.  Even appointment of Principal is approved. Therefore, the Government and its instrumentalities control and manage the affairs of the respondent-institution within the scope of Section 2(h)(d)(i).
(iv)
Lastly it was argued by the complainant that the information could also be furnished to him under the provisions of Section 2(f) of the Right to Information Act, 2005 as Hon’ble Supreme Court of India has held in Khanapurangandaiah vs. Administrative Officers and others that an information-seeker is entitled to get such information which can be accessed by a public authority under any other law for the time being in nforce.   The plea of the complainant is that the University or the Medical Council of India, if required be, directed to obtain and furnish him the information on his queries under Section 2(f) of the Act ibid.

3.

The complainant has cited number of authorities in support of his contention including decisions of CIC in CIC/LS/A/2009/000190 dated 9.3.2010, appeal number CIC/SG/A/2010/000345, Appeal No.CIC/MA/A/2008/01117 decided on 14.7.2011 and decision No.CIC/SG/A/2010/000155/6530.

4.

The respondent on the other hand argued that it is a private institution and does not fall within the ambit of the definition of public authority under Section 2(h) of the Right to Information Act, 2005.  It was submitted that the institution does not receive any financial assistance from the State Government directly or indirectly and that benefits under the Income Tax Act granted to the charitable trusts or under Section 80(g) would not come within the purview of the word “substantially financed directly or indirectly by funds provided by the appropriate Government.” While admitting that the respondent receives benefit under Section 80(g) of the Income Tax Act, 1961, it was pleaded that the beneficiary is the donor who  benefits under the Income Tax Act and not the present respondent.  It was pleaded that the concession granted by the Income Tax is not to the respondent but to the third party, the donor.  It was also submitted that the respondent is not getting any benefit under Section 10(23) of the Income Tax Act, 1961, since it has not been registered under that Section.  Similarly, it was submitted that the respondent has not enjoyed any exemption from payment of duty on any sale/purchase transaction under Stamp Act, 1899, except in one case of land measuring 10 kanals and 13-1/2 marlas as per sale deed made on 30.4.2009.

5.

The respondent also denied that Baba Farid University of Medical Education or Medical Council of India control the day to day working of the College or in any way manage the affairs of the institution.  The principal of the respondent is appointed by its Managing Committee and the institution is entirely run by the Managing Director and Managing Committee.  The respondent drew a distinction between recognition and affiliation on one side and “control” on the other side and argued that mere affiliation or recognition would not amount to “control”. 
6.

It was also argued that the provisions of Section 2(f) are not attracted to the facts of the case and that the authorities cited by the complainant are not applicable to the present case.
7.

I have heard the parties and gone through their respective plea.  I am unable to agree with the complainant that mere affiliation or recognition of the respondent-institution by Baba Farid University of Health Sciences or Medical Council of India would amount to “managing” the affairs of the respondent institution within the meaning of Section 2(h) of the Right to Information Act, 2005. There is a clear distinction between registration, affiliation and recognition, on one hand and management of an institution on the other hand. If a mere affiliation/recognition/registration could make an individual or an institution a public authority, then the logic could be extend to every private vehicle on the road, because it is registered, is regulated under the traffic rules and no one can drive it without a valid license.  An affiliation or recognition has to be intrusive and result in actual management of the day today affairs of the institution to be called “manage the affairs of the institution”.  Hence, this plea of the complainant is not accepted.  

8.

I also do not find any merit in the arguments of the complainant that information should be furnished to him under the provisions of Section 2(f) of the Right to Information Act, 2005. The complainant has cited the case of Purnaprajna Public School vs. Central Information Commission and also the decision in Bindu vs. Directorate of Education, Government of NCD, New Delhi. In the cases related to Delhi Education Act and Rules framed thereunder, courts have held that the Act and the Rules are a complete code governing all aspects of Government aided and unaided schools.  The Delhi Education Act even gives powers to the Education Directorate to nominate its representatives on the management committee of the recognized aided and unaided schools.  Courts have held that combined reading of Section 2(F) of the Delhi School Education Act and Rules framed thereunder conclusively established that the Education Director, Delhi has the requisite powers vested in it to access information pertaining to functioning of aided and unaided recognized schools.  Hon’ble Supreme Court of India in Khanapuran Gandaih vs. Administrative Officers and others-AIR 2010 (Supreme Court) 615 has held that under Section 6 of the Right to Information Act, 2005,  one is entitled to get only that information which can be accessed by the public authority under any other law for the time being in force.  Therefore, in the absence of a law conferring authority on the Medical University or Medical Council of India to access the information asked for by the present complainant, this cannot be furnished to him.   The complainant has not shown the relevant provision of any such law which may empower the Medical University or Medical Council of India to access information of the kind asked by the complainant.  In any case, even if the Medical University or the MCI has such powers, the complainant will have to access it from the PIO of these institutions rather than the present respondent-Medical Colleges.  Therefore, the present complaint against the respondent-institution would not be maintainable on this ground.

9.

Coming to the last ground of the complainant that the respondent-institution has enjoyed financial benefit under various laws, we find that this Commission has consistently held that the word occurring under Section 2(h)(d)(i) “Body under the control or substantially financed” by Government means not only direct cash out flow from the State Treasury but also any indirect way in which a financial benefit actually accrues  to a private body.  What is important is whether Government has facilitated or enabled a financial benefit to a private body.  If it has, it would amount to financial benefit within the meaning of Section 2(h).  

10.

Coming to the facts of the case, the respondent himself in his counter reply to the replication of the complainant accepted the fact that the Income Tax Rebate has been allowed to it. Para 3 of the written counter to reply filed by the respondent is reproduced below:-

(a) It is admitted that the respondent is a private Charitable Trust registered as a Society under the Punjab Societies Registration Act and gets concessions and benefits of income tax rebate admissible under the Income Tax Act to each and every such private charitable Trusts.

(b) The respondent is getting donations under section 80(g) of the Income Tax Act, 1961.  Donation made to the respondent is eligible for the tax relief in the hands of the “donor” subject to the limits and conditions prescribed in the said Section.  Thus the income tax relief is available to the “donor” only.
11.

The relief granted under Section 80(g) of the Income Tax Act, 1961 may be a tax relief to the donor, but the fact remains that because of this statutory enablement, financial benefits accrue to the respondent-institution.  Therefore, such benefit must be interpreted to fall within the ambit of Section 2(h) of the Act. The respondent has also availed benefit under the Stamp Act in registration of land in its favour.  Allahabad High Court has held in 2008(4) Civil Court Cases 352 (Allahabad) that wherever there is an iota of nexus regarding control and finance of Public Authority over the activities of the private body, the same would fall within the provisions of Section 2(h) of the Act ibid.


Kerala High Court in 2009 (3) Civil Court cases has held that it is sufficient that funds reach a Society as a result of action taken by Government thereby making available the necessary finance. The essence of the world “Provide” is making available what is required to be provided.
12.

In view of the above discussion, it must be held that the respondent-institution is a public authority within the ambit of Section 2(h) of the Right to Information Act, 2005 and therefore liable to furnish the information to the complainant as per the provisions of the Act ibid. The respondent shall appoint a PIO within 15 days o f this order and thereafter take appropriate steps to disseminate the information.



To come up on 29.8.2011 at 10.30 A.M.







        
             (R.I. Singh)

July 26, 2011.





         Chief Information Commissioner









              Punjab
